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Here I briefly summarize certain alternative specifications of the models presented in the
main text. The complete set of regressions are too lengthy to present in full, but they are
included with the replication code.

First, consider setting the case as the unit of analysis, and predicting an alternative de-
pendent variable: CLI Difference. This is the CLI for a case’s dissent(s), subtracted from
the CLI of the majority opinion. This measure is positive if the dissents are more readable
than the majority, and negative if the majority is more readable. Accordingly, the theoretical
expectation is that CLI Difference increases when the Court becomes constrained, since that
is when the majority has incentive to obfuscate and the dissent has incentive to write readable
opinions.

These results, presented in Table Al are contrary to the predictions of strategic obfusca-
tion theory as well. (Of course, this is not really surprising, given the results in Table 2 of
the main text.) For all 12 regressions analogous to those in Table 2 of the main text, the
coefficient attending CLI Difference is negative. That is, as the Court becomes more con-
strained, dissenters write less clearly, relative to the majority opinion. For all but the three
specifications where Distance To Majority Median measures constraint, the coefficient on the

constraint variable is statistically distinguishable from zero.

Key IV Baseline  Add Controls Add Issue FEs
Distance to Filibuster Pivot —0.829* —1.142* —1.133*
(.16) (.14) (.14)
Distance to Chamber Median —0.525* —0.767* —0.764*
(.13) (.12) (.12)
Distance to Commitee Median —0.487* —0.630* —0.644*
(.12) (.11) (.11)
Distance to Majority Party Median —0.093 —0.066 —0.051
(.12) (.12) (.12)

Table A1l. CLI Difference (majority CLI — dissenting opnion CLI) as a function of Court
majority constraint DV: CLI Difference. OLS coefficients and standard errors (clustered by
term), for twelve models: four variants of a distance to relevant pivot, and three model
specifications. See text for details. (*: p < 0.05.)

I next turn to alternative operationalizations of the constraint variables. As mentioned, in
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the main text I follow the operationalization in Owens, Wedeking and Wohlfarth (2013), to
limit researcher degrees of freedom. However, there are other reasonable specifications of the
constraint variables.

Specifically, there are good arguments that the XTI scores (Bailey 2021) better capture
the relevant ideological dimension of Congress-Court relations, during the time period I con-
sider, than do JCS scores (see Bailey 2007). As well, there are strong theoretical reasons to
expect that the Court median’s ideal point, not the Court majority coalition median’s ideal
point, gives the best estimate of Court policy location (Anderson and Tahk 2007).! Finally,
many scholars (e.g., Segal 1997) have argued that the Court is effectively unconstrained in
cases where it exercises judicial review, since the possibility of a constitutional amendment
overriding such a decision is so remote.

Thus, I report here the estimates of the key interaction, for additional sets of models
analogous to those in Table 2 of the main text. In Table A2 I use XTI scores (Bailey 2007;
Bailey 2021) to locate justices and congresspersons. Otherwise, the relevant actors are located
as in the main text. I define two versions of the constraint variables Distance To Filibuster
Pivot and Distance To Chamber Median.? The first version is same as defined in the main
text. The second version is modified so that the variable equals 0 in any case where the
Court rested its decision on the U.S. constitution; i.e., the Court is by definition considered
unconstrained in these cases. These differences aside, the models (and samples) are defined
exactly as in Table 2.

As in the main text, the results are contrary to the prediction of strategic obfuscation
theory. The consistently negative coefficients indicate, again, that dissenters write less clearly,
relative to the majority, when the Court is constrained.

Finally, I repeat the analyses presented in Table A2, with the Court (majority’s) ideal
point identified as the ideal point of the Court median, rather than that of the majority

coalition median (Anderson and Tahk 2007). Again, the results, presented in Table A3, are

1To be sure, there is no consensus on this point (Carrubba, Friedman, Martin and Vanberg 2012).
2T do not construct Distance To Committee Median and Distance To Majority Median because I lack
necessary data.
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Key Interaction Baseline  Add Controls Add FEs

Constitutional Cases Can Be Constrained

Distance to Filibuster Pivot —0.750* —0.735* —0.449*
x Majority Opinion (.09) (.08) (.11)

Distance to Chamber Median —0.470* —0.426* —0.253*
x Majority Opinion (.08) (.08) (.08)

Constitutional Case Implies Unconstrained

Distance to Filibuster Pivot —0.430* —0.423* —0.284*
x Majority Opinion (.10) (.10) (.10)

Distance to Chamber Median —0.177* —0.157* —0.110

x Majority Opinion (.06) (.06) (.06)

Table A2. Key coefficients from models analogous to those presented in Table 2 in the main
text. In all specifications here, XTI scores are used to locate actors in ideological space. In
rows three and four, I treat constitutional cases as unconstrained by definition. See text and
Table 2 for details. (*: p < 0.05.)

inconsistent with the prediction derived from strategic obfuscation theory: As throughout,

the consistently negative coefficients indicate that dissenters tend to write less clearly, relative

to the majority, when the Court is constrained.

Key Interaction Baseline  Add Controls Add FEs
Constitutional Cases Can Be Constrained

Distance to Filibuster Pivot —0.997* —0.998* —0.607*
x Majority Opinion (.12) (.12) (.16)

Distance to Chamber Median —0.456* —0.446* —0.209
x Majority Opinion (.12) (.13) (.11)

Constitutional Case Implies Unconstrained

Distance to Filibuster Pivot —0.795* —0.797* —0.548*
x Majority Opinion (.17) (.17) (.18)

Distance to Chamber Median —0.190 —0.198 —0.122

x Majority Opinion (.11) (.11) (.10)

Table A3. Key coefficients from models analogous to those presented in Table 2 in the main
text. In all specifications here, XTI scores are used to locate actors in ideological space and the
Court’s ideal point is set to that of the Court median. In rows three and four, I treat
constitutional cases as unconstrained by definition. See text and Table 2 for details.

(*: p<0.05.)

I close this section with a reminder about the interpretation of the negative coefficent on
the constraint-majority interaction. The negative coefficient is consistent with exactly three

scenarios. First: majority and dissent CLI both increase as a function of majority constraint
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(=as the majority becomes more constrained; i.e., moves further from the relevant pivot), but
the dissent’s increase is steeper. This is empirically the case for almost every model in Table
2 in the main text. Second: majority CLI decreases as a function of majority constraint, but
dissent CLI increases. Third: majority and dissent CLI both decrease as a function of majority
constraint, but the majority’s decrease is steeper. The second and third scenarios obtain for
several of the specifications in the Appendix. I emphasize that all three of these scenarios
are inconsistent with the predictions of strategic obfuscation theory: in each, the dissenters’
response to constraint is closer to the response theoretically predicted for the majority, than
the response of the majority itself. Observe also that the second and third scenarios imply
that even the original finding about majority obfuscation as a function of constraint is not

robust.
Washington v. Recueno: Majority Opinion (Thomas).

Respondent Arturo Recuenco was convicted of assault in the second degree based on
the jury’s finding that he assaulted his wife “with a deadly weapon.” App. 13. The trial
court applied a 3-year firearm enhancement to respondent’s sentence based on its own factual
findings, in violation of Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d
403 (2004). On appeal, the Supreme Court of Washington vacated the sentence, concluding
that Blakely violations can never be harmless. We granted certiorari to review this conclusion,
546 U.S. 960, 126 S. Ct. 478, 163 L. Ed. 2d 362 (2005), and now reverse.

I

On September 18, 1999, respondent fought with his wife, Amy Recuenco. After screaming
at her and smashing their stove, he threatened her with a gun. Based on this incident, the
State of Washington charged respondent with assault in the second degree, i.e., “intentionall]

7

assault ... with a deadly weapon, to-wit: a handgun.” App. 3. Defense counsel proposed,
and the court accepted, a special verdict form that directed the jury to make a specific finding
whether respondent was “armed with a deadly weapon at the time of the commission of the

crime.” Id., at 13. A “firearm” qualifies as a “deadly weapon” under Washington law. Wash.
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Rev. Code 9.94A.602 (2004). But nothing in the verdict form specifically required the jury to

)

find that respondent had engaged in assault with a “firearm,” as opposed to any other kind of
“deadly weapon.” The jury returned a verdict of guilty on the charge of assault in the second
degree, and answered the special verdict question in the affirmative. App. 10, 13.

At sentencing, the State sought the low end of the standard range sentence for assault in
the second degree (three months). It also sought a mandatory 3-year enhancement because
respondent was armed with a “firearm,” 9.94A.533(3)(b), rather than requesting the 1-year
enhancement that would attend the jury’s finding that respondent was armed with a deadly
weapon, 9.94A.533(4)(b). The trial court concluded that respondent satisfied the condition
for the firearm enhancement, and accordingly imposed a total sentence of 39 months.

Before the Supreme Court of Washington heard respondent’s appeal, we decided Apprendi
v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000), and Blakely, supra.
In Apprendi, we held that “[o]ther than the fact of a prior conviction, any fact that increases
the penalty for a crime beyond the prescribed statutory maximum must be submitted to a
jury, and proved beyond a reasonable doubt.” 530 U.S., at 490, 120 S. Ct. 2348, 147 L.
Ed. 2d 435. In Blakely, we clarified that “the ’statutory maximum’ for Apprendi purposes
is the maximum sentence a judge may impose solely on the basis of the facts reflected in the
jury verdict or admitted by the defendant.” 542 U.S., at 303, 124 S. Ct. 2531, 159 L. Ed.
2d 403 (emphasis in original). Because the trial court in this case could not have subjected
respondent to a firearm enhancement based only on the jury’s finding that respondent was
armed with a ”deadly weapon,” the State conceded before the Supreme Court of Washington
that a Sixth Amendment violation occurred under Blakely. 154 Wn.2d 156, 162-163, 110 P.3d
188, 191 (2005). See also Tr. of Oral Arg. 10-11.

The State urged the Supreme Court of Washington to find the Blakely error harmless and,
accordingly, to affirm the sentence. In State v. Hughes, 154 Wn.2d 118, 110 P.3d 192 (2005),
however, decided the same day as the present case, the Supreme Court of Washington declared

(133

Blakely error to be “structural’ erro[r]” which “’will always invalidate the conviction.”” 1d.,
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154 Wash. 2d, at 142, 110 P. 3d, at 205 (quoting Sullivan v. Louisiana, 508 U.S. 275, 279, 113
S. Ct. 2078, 124 L. Ed. 2d 182 (1993)). As a result, the court refused to apply harmless-error
analysis to the Blakely error infecting respondent’s sentence. Instead, it vacated his sentence
and remanded for sentencing based solely on the deadly weapon enhancement. 154 Wash. 2d,
at 164, 110 P. 3d, at 192.

IT

Before reaching the merits, we must address respondent’s argument that we are without
power to reverse the judgment of the Supreme Court of Washington because that judgment
rested on adequate and independent state-law grounds. Respondent claims that at the time of
his conviction, Washington state law provided no procedure for a jury to determine whether
a defendant was armed with a firearm. Therefore, he contends, it is impossible to conduct
harmless-error analysis on the Blakely error in his case. Respondent bases his position on
Hughes, in which the Supreme Court of Washington refused to “create a procedure to empanel
juries on remand to find aggravating factors because the legislature did not provide such a
procedure and, instead, explicitly assigned such findings to the trial court.” 154 Wash. 2d,
at 151, 110 P. 3d, at 209. Respondent contends that, likewise, the Washington Legislature
provided no procedure by which a jury could decide at trial whether a defendant was armed
with a firearm, as opposed to a deadly weapon.

It is far from clear that respondent’s interpretation of Washington law is correct. See State
v. Pharr, 131 Wash. App. 119, 124-125, 126 P.3d 66, 69 (2006) (affirming the trial court’s
imposition of a firearm enhancement when the jury’s special verdict reflected a finding that the
defendant was armed with a firearm). In Hughes, the Supreme Court of Washington carefully
avoided reaching the conclusion respondent now advocates, instead expressly recognizing that
”[wle are presented only with the question of the appropriate remedy on remand —we do not
decide here whether juries may be given special verdict forms or interrogatories to determine
aggravating factors at trial.” Id., 154 Wash. 2d, at 149, 110 P. 3d, at 208. Accordingly, Hughes

does not appear to foreclose the possibility that an error could be found harmless because the
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jury which convicted the defendant would have concluded, if given the opportunity, that a
defendant was armed with a firearm.

The correctness of respondent’s interpretation of Washington law, however, is not deter-
minative of the question that the Supreme Court of Washington decided and on which we
granted review, i.e., whether Blakely error can ever be deemed harmless. If respondent is
correct that Washington law does not provide for a procedure by which his jury could have
made a finding pertaining to his possession of a firearm, that merely suggests that respondent
will be able to demonstrate that the Blakely violation in this particular case was not harmless.
See Chapman v. California, 386 U.S. 18, 24, 87 S. Ct. 824, 17 L. Ed. 2d 705 (1967). But that
does not mean that Blakely error—which is of the same nature, whether it involves a fact that
state law permits to be submitted to the jury or not-is structural, or that we are precluded
from deciding that question. Thus, we need not resolve this open question of Washington law.
1

1 Respondent’s argument that, as a matter of state law, the Blakely v. Washington, 542
U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 403 (2004), error was not harmless remains open to
him on remand.

I11

[4] We have repeatedly recognized that the commission of a constitutional error at trial
alone does not entitle a defendant to automatic reversal. Instead, “‘most constitutional errors
can be harmless.”” Neder v. United States, 527 U.S. 1, 8, 119 S. Ct. 1827, 144 L. Ed. 2d 35
(1999) (quoting Arizona v. Fulminante, 499 U.S. 279, 306, 111 S. Ct. 1246, 113 L. Ed. 2d 302
(1991)). “[I]f the defendant had counsel and was tried by an impartial adjudicator, there is a
strong presumption that any other [constitutional] errors that may have occurred are subject
to harmless-error analysis.”” 527 U.S., at 8, 119 S. Ct. 1827, 144 L. Ed. 2d 35 (quoting Rose
v. Clark, 478 U.S. 570, 579, 106 S. Ct. 3101, 92 L. Ed. 2d 460 (1986)). Only in rare cases has
this Court held that an error is structural, and thus requires automatic reversal. 2 In such

cases, the error “necessarily render[s| a criminal trial fundamentally unfair or an unreliable
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vehicle for determining guilt or innocence.” Neder, supra, at 9, 119 S. Ct. 1827, 144 L. Ed.
2d 35 (emphasis).

2 See Neder v. United States, 527 U.S. 1, 8, 119 S. Ct. 1827, 144 L. Ed. 2d 35 (1999)
(citing Johnson v. United States, 520 U.S. 461, 468, 117 S. Ct. 1544, 137 L. Ed. 2d 718
(1997), in turn citing Gideon v. Wainwright, 372 U.S. 335, 83 S. Ct. 792, 9 L. Ed. 2d 799
(1963) (complete denial of counsel); Tumey v. Ohio, 273 U.S. 510, 47 S. Ct. 437, 71 L. Ed.
749, 5 Ohio Law Abs. 159, 5 Ohio Law Abs. 185, 25 Ohio L. Rep. 236 (1927) (biased trial
judge); Vasquez v. Hillery, 474 U.S. 254, 106 S. Ct. 617, 88 L. Ed. 2d 598 (1986) (racial
discrimination in selection of grand jury); McKaskle v. Wiggins, 465 U.S. 168, 104 S. Ct. 944,
79 L. Ed. 2d 122 (1984) (denial of self-representation at trial); Waller v. Georgia , 467 U.S.
39, 104 S. Ct. 2210, 81 L. Ed. 2d 31 (1984) (denial of public trial); Sullivan v. Louisiana, 508
U.S. 275, 113 S. Ct. 2078, 124 L. Ed. 2d 182 (1993) (defective reasonable-doubt instruction)).

We recently considered whether an error similar to that which occurred here was structural
in Neder, supra. Neder was charged with mail fraud, in violation of 18 U.S.C. 1341; wire fraud,
in violation of 1343; bank fraud, in violation of 1344; and filing a false income tax return, in
violation of 26 U.S.C. 7206(1). 527 U.S., at 6, 119 S. Ct. 1827, 144 L. Ed. 2d 35. At Neder’s
trial, the District Court instructed the jury that it “‘need not consider”’ the materiality of any
false statements to convict Neder of the tax offenses or bank fraud, because materiality “’is
not a question for the jury to decide.”” Ibid. The court also failed to include materiality as an
element of the offenses of mail fraud and wire fraud. Ibid. We determined that the District
Court erred because under United States v. Gaudin, 515 U.S. 506, 115 S. Ct. 2310, 132 L.
Ed. 2d 444 (1995), materiality is an element of the tax offense that must be found by the
jury. We further determined that materiality is an element of the mail fraud, wire fraud, and
bank fraud statutes, and thus must be submitted to the jury to support conviction of those
crimes as well. Neder, 527 U.S., at 20, 119 S. Ct. 1827, 144 L. Ed. 2d 35. We nonetheless
held that harmless-error analysis applied to these errors, because “an instruction that omits

an element of the offense does not necessarily render a criminal trial fundamentally unfair
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or an unreliable vehicle for determining guilt or innocence.” Id., at 9, 119 S. Ct. 1827, 144
L. Ed. 2d 35. See also Schriro v. Summerlin, 542 U.S. 348, 355-356, 124 S. Ct. 2519, 159
L. Ed. 2d 442 (2004) (rejecting the claim that Ring v. Arizona, 536 U.S. 584, 122 S. Ct.
2428, 153 L. Ed. 2d 556 (2002), which applied Apprendi to hold that a jury must find the

(1322

existence of aggravating factors necessary to impose the death penalty, was a “””watershed
rulfe] of criminal procedure” implicating the fundamental fairness and accuracy of the criminal
proceeding,”’ in part because we could not “confidently say that judicial factfinding seriously
diminishes accuracy”).

[5] The State and the United States urge that this case is indistinguishable from Neder.
We agree. Our decision in Apprendi makes clear that “[ajny possible distinction between an
‘element’ of a felony offense and a ’sentencing factor’ was unknown to the practice of criminal
indictment, trial by jury, and judgment by court as it existed during the years surrounding
our Nation’s founding.” 530 U.S., at 478, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (footnote
omitted). Accordingly, we have treated sentencing factors, like elements, as facts that have to
be tried to the jury and proved beyond a reasonable doubt. Id., at 483-484, 120 S. Ct. 2348,
147 L. Ed. 2d 435. The only difference between this case and Neder is that in Neder, the
prosecution failed to prove the element of materiality to the jury beyond a reasonable doubt,
while here the prosecution failed to prove the sentencing factor of “armed with a firearm”
to the jury beyond a reasonable doubt. Assigning this distinction constitutional significance
cannot be reconciled with our recognition in Apprendi that elements and sentencing factors
must be treated the same for Sixth Amendment purposes. 3

3 Respondent also attempts to evade Neder by characterizing this as a case of charging
error, rather than of judicial factfinding. Brief for Respondent 16-19. Because the Supreme
Court of Washington treated the error as one of the latter type, we treat it similarly. See 154
Wn. 2d 156, 159-161, 110 P. 3d 188, 189-190 (2005) (considering “whether imposition of a
firearm enhancement without a jury finding that Recuenco was armed with a firearm beyond

a reasonable doubt violated Recuenco’s Sixth Amendment right to a jury trial as defined by
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Apprendi v. New Jersey, 530 U.S. 466, [120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000)], and
its progeny,” and whether the Apprendi and Blakely error, if uninvited, could “be deemed
harmless”).

Respondent attempts to distinguish Neder on the ground that, in that case, the jury
returned a guilty verdict on the offense for which the defendant was sentenced. Here, in
contrast, the jury returned a guilty verdict only on the offense of assault in the second degree,
and an affirmative answer to the sentencing question whether respondent was armed with
a deadly weapon. Accordingly, respondent argues, the trial court’s action in his case was
the equivalent of a directed verdict of guilt on an offense (assault in the second degree while
armed with a firearm) greater than the one for which the jury convicted him (assault in the
second degree while armed with any deadly weapon). Rather than asking whether the jury
would have returned the same verdict absent the error, as in Neder, respondent contends that
applying harmless-error analysis here would “’hypothesize a guilty verdict that [was| never in
fact rendered,”” in violation of the jury-trial guarantee. Brief for Respondentt 27 (quoting
Sullivan, 508 U.S., at 279, 113 S. Ct. 2078, 124 L. Ed. 2d 182).

We find this distinction unpersuasive. Certainly, in Neder, the jury purported to have
convicted the defendant of the crimes with which he was charged and for which he was
sentenced. However, the jury was precluded “from making a finding on the actual element
of the offense.” 527 U.S.; at 10, 119 S. Ct. 1827, 144 L. Ed. 2d 35. Because Neder’s jury
did not find him guilty of each of the elements of the offenses with which he was charged, its
verdict is no more fairly described as a complete finding of guilt of the crimes for which the
defendant was sentenced than is the verdict here. See id., at 31, 119 S. Ct. 1827, 144 L. Ed.
2d 35 (Scalia, J., concurring in part and dissenting in part) (“[S]ince all crimes require proof of
more than one element to establish guilt. .. it follows that trial by jury means determination
by a jury that all elements were proved. The Court does not contest this”). Put another
way, we concluded that the error in Neder was subject to harmless-error analysis, even though

the District Court there not only failed to submit the question of materiality to the jury,
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but also mistakenly concluded that the jury’s verdict was a complete verdict of guilt on the
charges and imposed sentence accordingly. Thus, in order to find for respondent, we would
have to conclude that harmless-error analysis would apply if Washington had a crime labeled

)

“assault in the second degree while armed with a firearm,” and the trial court erroneously
instructed the jury that it was not required to find a deadly weapon or a firearm to convict,
while harmless error does not apply in the present case. This result defies logic. 4

4 The Supreme Court of Washington reached the contrary conclusion based on language
from Sullivan. See State v. Hughes, 154 Wn.2d 118, 144, 110 P.3d 192, 205 (2005) (“’There
being no jury verdict of guilty-beyond-a-reasonable-doubt, the question whether the same
verdict of guilty-beyond-a-reasonable-doubt would have been rendered absent the constitu-
tional error is utterly meaningless. There is no object, so to speak, upon which harmless-error
scrutiny can operate”’ (quoting Sullivan, 508 U.S., at 280, 113 S. Ct. 2078, 124 L. Ed. 2d
182)). Here, as in Neder, “this strand of reasoning in Sullivan does provide support for [re-
spondent]’s position.” 527 U.S., at 11, 119 S. Ct. 1827, 144 L. Ed. 2d 35. We recognized
in Neder, however, that a broad interpretation of our language from Sullivan is inconsistent
with our case law. 527 U.S.; at 11-15, 119 S. Ct. 1827, 144 L. Ed. 2d 35. Because the jury in
Neder, as here, failed to return a complete verdict of guilty beyond a reasonable doubt, our
rejection of Neder’s proposed application of the language from Sullivan compels our rejection
of this argument here.

* ok ok

Failure to submit a sentencing factor to the jury, like failure to submit an element to the
jury, is not structural error. Accordingly, we reverse the judgment of the Supreme Court of
Washington and remand the case for further proceedings not inconsistent with this opinion.

It is so ordered.

All
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