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Addendum: Discussion of the Pennsylvania Public Utility Commission’s Reconsideration Order Regarding Chapter 23
According to its website, on May 10, 2012, the Pennsylvania Public Utility Commission (PA PUC, 2012a) “finalized provisions to implement, collect and distribute the impact fee as directed by Chapter 23 of Act 13.” Its ruling was explicit: “It is the spudding of a well, not the production of that well, which is determinative of whether a fee is due” (PA PUC, 2012b, p. 7). Additionally, it ruled that vertical wells “will be treated identically to horizontal unconventional wells including the three year minimum fee, with the exception of the fee amount, which is 20% of the unconventional horizontal gas well impact fee, and the termination of the fee in years 11–15” (PA PUC, 2012b, p. 8).
However, after our article was accepted for publication, we learned that the PUC had been petitioned by what it described as several “Producers.” Upon reconsideration, the PUC revised its treatment of vertical wells, concluding that, “in order to qualify as a vertical gas well, a well must meet certain minimum production levels. If a particular well does not meet those levels, the impact fee is not initially triggered, since the well does not qualify as a vertical well. . . . If a vertical gas well qualifies as such, via production levels, during any calendar month in a calendar year, that well will be subject to the impact fee” (PA PUC, 2012c, pp. 3, 4).
We disagree with the PUC’s revised interpretation on two grounds. First, Act 13 is unambiguous. Fees are “imposed on every producer and shall apply to unconventional gas wells spud in this Commonwealth regardless of when spudding occurred” [58 Pa.C.S. §2302(b)]. Production is never mentioned as a criterion. Consistent with this interpretation, a “vertical gas well” (58 Pa.C.S. §2301) on which the PUC claims to have based its ruling is never referenced in Act 13’s discussion of fees [i.e., 58 Pa.C.S. §2302, see esp. 58 Pa.C.S. §2302(f)].
Second, even if assessment of a “vertical unconventional gas well fee” were predicated upon production [which according to 58 Pa.C.S. §2302(f) it is not], under Act 13 such a threshold would apply only in years subsequent to spudding, as by definition, production cannot occur until after a well has been spud. Consistent with this interpretation, Act 13’s only reference to production and fees is in 58 Pa.C.S. §2302(b.1), where “nonproducing unconventional gas wells” are discussed. In this section, the temporal relationship between spudding, fees, and nonproduction is explicit: “If a spud unconventional gas well begins paying the fee imposed under this section and is subsequently capped or does not produce natural gas in quantities greater than that of a stripper well within two years after paying the initial fee, then the fee shall be suspended.” Thus, fees can be suspended only if they are first imposed and then only if a well is certified as plugged, or an operator demonstrates that a well is incapable of producing more than 90 mcfpd during any month in the two years subsequent to spudding [58 Pa.C.S. §2301; §2302(b)]. Accordingly, all spud vertical unconventional wells drilled prior to 2012 would owe fees for 2011 and, unless plugged, would be eligible for fee suspension only after demonstrating they were incapable of producing 90 mcfpd in any month during the two years “after paying the initial fee.”
Nonetheless, in the event the PUC’s latest ruling stands, what impact might it have on our estimated financial consequences of the Department of Environmental Protection’s omissions? Lacking production data on the wells in question, an alternative approach is to estimate the number of vertical wells that are likely to have been incapable of producing more than 90 mcfpd. Approximately 10,000 of the 14,000 vertical wells we have documented were completed in the Medina Formation, so we concentrated on these wells.
Fontaine, Paugh, and Watson (2002) report on a database of 1,073 Medina wells completed in Crawford, Mercer, and Venago Counties in 1973–2002 (see also Fairchild and Paugh, 1996). In two cases where reported, initial production values were 1,229 mcfpd and 3,400 mcfpd, or 13 and 37 times the 90 mcfpd threshold, respectively. More generally, reported average expected ultimate recoveries ranged from 244,000 to 530,000 mcf. Based on reported decline curves, first-month production averaged 2,952–5,389 mcf. Assuming 30 days per month, these wells averaged 98–179 mcfpd during their first month of production, all above the 90 mcfpd threshold. Although not conclusive, these data suggest that even if the assessment of a “vertical unconventional gas well fee” was contingent upon a well not being incapable of producing 90 mcfpd during any calendar month, a substantial number of the wells we have reported are likely to have met this threshold.
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