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Abstract

It is impossible to overstate the importance of doing original research based on primary source material in scientific analysis.  Failing to consult primary sources, and by definition relying on secondary sources, can lead to incorrect analyses and mistaken conclusions.  The following analysis is a case study on the importance of data verification and replication.  It concerns the retirement decisions of Supreme Court Justices and the apparent mystery of just exactly when Congress passed legislation allowing federal judges to retire with benefits upon reaching age sixty-five.  The first study cited 1937 as the year and based its analysis of judicial retirement on this "fact."  Subsequent studies cited the original piece without ever checking the original data -- in this case a federal statute -- and "replicated" the same mistaken analyses.  In fact, the actual year this legislation was passed was 1954.  I demonstrate that this 17-year error not only makes a significant difference in the analysis of judicial retirement decisions, but also shows the importance of verification and replication in political research.

It is impossible to overstate the importance of doing original research based on primary source material in scientific analysis.  Failing to consult primary sources, and by definition relying on secondary sources, can lead to incorrect analyses and mistaken conclusions.  In my own research on the retirement decisions of U.S. Supreme Court justices, I recently came across just such a shortcoming.  The error in question concerns the apparent mystery of just exactly when Congress passed legislation allowing federal judges to retire with benefits upon reaching age sixty-five.  The first study cited 1937 as the year and based its analysis of judicial retirement on this "fact."  Subsequent studies cited the original piece without ever checking the original data -- in this case a federal statute -- and "replicated" the same mistaken analyses.  In fact, the actual year this legislation was passed was 1954.  I demonstrate that this 17-year error not only makes a significant difference in the analysis of judicial retirement decisions, but also shows the importance of verification and replication.

Replication Literature
Recently, political scientists have called for more rigorous research procedures, specifically the adoption of replication and verification of data (e.g. King 1995; Meier 1995; Stone 1995; Portis and Bond 1995; Peterson 1995).  While there is some disagreement as to how data ought to be replicated and verified, there is no disagreement that more careful work needs to been done in terms of data collection and analysis.  When we think of data replication and verification we envision quantitative data sets, surveys, interviews, coding decisions, and statistical procedures.  But data can also be text, and more specifically with regard to this case, statutes.  It has been argued that qualitative data as well as quantitative data should be held to replication standards (King, Keohane, and Verba, 1994; Golden 1995).

Why is data replication important?  Gary King posits the answer: "At its most fundamental, if the empirical basis for an article or book cannot be reproduced, of what use to the discipline are the conclusions?  What purpose does an article like this serve?  At a minimum, some protection should be afforded to keep researchers from wasting their time reading these works.  At worst, vastly more time can be wasted in ultimately fruitless efforts to expand, extend, and build on a body of work that has no empirical foundation" (King 1995, 445).  As the following discussion shows, this is precisely the problem that has plagued the literature on judicial retirement.  Many articles and books dealing with this topic have been based on incorrect data.  As a result, this analysis lends support to the recent calls for a more thorough accounting of the exact process by which data are generated and analyses produced (King 1995; King, Keohane, and Verba 1994).

For replication to take place, the original data must be available to future researchers.  Gary King explains: "The replication standard holds that sufficient information exists with which to understand, evaluate, and build upon a prior work if a third party could replicate the results without any additional information from the author" (King 1995, 444).  For quantitative work, for example, data sets could be archived for downloading (see e.g. Gibson 1995).  It has been argued, however, that this practice of "data relinquishment" could harm researchers, journals, and the discipline (Herrnson 1995, 452).  But what about qualitative work?  While qualitative data can also be archived in a similar manner, it may be possible to include the data in the article or book in question -- particularly if the qualitative data takes up relatively little space and easy to understand without too much explication.  Qualitative data may also not have the same "costs" as quantitative data in terms of researchers surrendering the products of their labor without compensation.  In the specific case discussed here, the qualitative data in question are government statutes.  As such, there is little cost involved in making the original data easily accessible to others.

If this is a possible replication standard for qualitative data, than we would expect every article mentioning the retirement of federal judges to, at a minimum, provide citations to the statutes in question.  Better still, these articles could actually reproduce the relevant text of these statutes not only for the reader's benefit but also for future scholars who might be interested in pursuing similar research.  Given this standard, I will examine the literature on the retirement of federal judges and determine whether 1) relevant statutes are cited, and 2) whether the statues are quoted or reproduced in some way.  Then I will discuss the conclusions these pieces draw based on their (faulty) reading of the data and how applying the correct data undermines their conclusions. 

Background: Evolution of Retirement Statutes

The error in question concerns the apparent mystery of just exactly when Congress passed legislation allowing federal judges to retire with benefits upon reaching age sixty-five.  In all, Congress passed three significant statutes governing the retirement of federal judges (see Table 1).  The impetus for this legislation was both practical and political.  First, Congress was concerned with the problem of aged and infirm judges remaining in their seats past their usefulness simply because the judges did not want to lose their salaries.  Congress was also interested in inducing aged opposition judges to step down so that judges from the new ascendant regime could be appointed in their places.

	Table 1. Significant Retirement and Pension Provisions: 1869-1954.



	Year
	Provisions

	1869
	All federal judges, including Supreme Court justices, may retire at age seventy with at least ten years of service as a federal judge and continue to receive the salary of their office after their resignation.

	1937
	Justices having reached the age of seventy with at least ten years of service as a federal judge are allowed to retire in senior status rather than resign.  Senior justices retain the authority to perform judicial duties in any circuit when called upon by the Chief Justice.  Senior justices receive the same pension benefits as resigned justices.  (Lower court judges were given the "senior status" option in 1919.)



	1954
	All federal judges, including Supreme Court justices, may retire at age seventy with at least ten years of service as a federal judge OR at age sixty-five with fifteen years of service as a federal judge and receive the salary of their office at the time of their retirement for life.  These provisions also apply to retiring in senior status. (In 1984 this was modified to the Rule of 80 where after reaching age 65, any combination of years and service totaling eighty qualified the judge for full retirement benefits).

	___________________________________________________________________________________________

Adapted from: Lee Epstein, et. al., The Supreme Court Compendium (Washington, D.C.: Congressional Quarterly Press, 1994), 36-7 and 28 U.S.C 371-2.


In 1869, Congress passed the first important retirement legislation.  It allowed federal judges who had reached age seventy and compiled at least ten years of service on the federal bench to continue to receive their salaries after they resigned their seats.  In 1937 Congress acted again.  This time they added the prestige of "senior status" whereby judges who met the age-seventy, ten-year-service requirement not only continued to receive their salaries, but they also continued to remain federal judges and could participate in cases if they were needed and had the desire to do so.  It was not until 1954 that Congress expanded the provision to allow federal judges to retire at age sixty-five with fifteen years of service.

Errors in Analysis and Faulty Conclusions

How could so many researchers miss a fundamental difference between the two statutes?
  The first error in this chain was made in Henry J. Abraham's classic text The Judicial Process: An Introductory Analysis of the Courts of The United States, England, and France.  Without citing the actual statute, Abraham states: 

Partly to enable aging jurists to step down from the bench in dignity, and concurrently to render their replacement with younger personnel more palatable, Congress enacted a vastly improved retirement statute in 1937.  Under its provisions, federal judges may retire . . . on full pay at the age of seventy after having served ten years on the bench, or at sixty-five after having served fifteen years (39).

While it is possible that what Abraham meant was that under its current provisions, judges may retire at age sixty-five, the passage gives the impression that the 1937 statute provided this.  And this may be the impression that David N. Atkinson got the next year in his law review article, "Retirement and Death on the United States Supreme Court: From Van Devanter to Douglas" (1976).  In the article's first paragraph Atkinson stated, "Congress accordingly acted in 1937 to permit members of the federal bench to retire at full pay after ten years of judicial service at age seventy or at age sixty-five with fifteen years of prior service."  Atkinson then provides the following footnote: "The retirement act of March 1, 1937 (50 stat. 24) is discussed in H. Abraham, The Judicial Process 39 (3rd ed. 1975)."  Clearly Atkinson did not examine the statute himself, as the statute does not contain the age sixty-five provision.       

Atkinson replicated his own mistake nearly a quarter century later when he published Leaving the Bench: Supreme Court Justices at the End (1999) – up to that point the sole book-length treatment on the subject.  The book provided a justice-by-justice account of ailments, declines, funerals, and final resting places.  While Atkinson makes some mention of important legislation and institutional changes, he fails to see these developments as determinant on the departure process.  This may explain why Atkinson made the same mistake that Abraham made in misinterpreting the data.  Because Atkinson's focus is on the specifics of individual justices instead of larger institutional forces he failed to see that 1954 was a significant year when expanded provisions were enacted and the retirement decision-making process was transformed.  He mistakenly wrote: "After the 1937 legislation, additional options became available to justices who were seventy (with ten years of federal judicial service) or sixty-five (with fifteen years of judicial service)" (3-4).  Atkinson did not provide a footnote after this statement but given his earlier law review piece, he simply assumed the content of the 1937 statute.  Throughout the book Atkinson used 1937 as the seminal year in the departure process with such comments as, "It is not possible to conclude with certitude that the pension reforms of 1937 have prevented future problems" (xi) and "the changes in the retirement law passed in 1937 make it more attractive for elderly justices of no personal fortune to retire with dignity" (167).

Even reviewers of Atkinson's book did not catch his failure to recognize the 1954 statute and mistaken interpretation of the 1937 legislation.  For example, Lawrence Baum's review states, "Of course, the establishment of a generous retirement system in 1937 has made it more attractive for justices to leave their positions and thus has had considerable impact on the Court" (Baum 1999, 286).  Similarly, Lucas Powe's review includes the following, "The difference between resignation and retirement came with the Retirement Act of 1937, which lowered the age for ending service at full pay to 65 (albeit with 15 years of service) . . ." (Powe 2000, 1228).  While book reviewers cannot be expected to check on every piece of data, their mistaken discussions of the retirement statutes (based on Atkinson's mistaken analysis) perpetuates the problem.

	Table 2. Departing U.S. Supreme Court Justices: 1937-present.

	Departing Justice
	Departure Date
	Departing President
	Age
	Departure

    Mode



	Willis Van Devanter
	Jun 2, 1937
	Roosevelt
	78
	Retirement

	George Sutherland
	Jan 17, 1938
	Roosevelt
	75
	Retirement

	Benjamin N. Cardozo
	Jul 9, 1938
	Roosevelt
	68
	Death

	Louis D. Brandeis
	Feb 13, 1939
	Roosevelt
	82
	Retirement

	Pierce Butler
	Nov 16, 1939
	Roosevelt
	73
	Death

	James Clark McReynolds
	Feb 1, 1941
	Roosevelt
	78
	Retirement

	Charles Evans Hughes
	Jul 1, 1941
	Roosevelt
	79
	Retirement

	James F. Byrnes
	Oct 3, 1942
	Roosevelt
	63
	Resignation

	Owen J. Roberts
	Jul 31, 1945
	Truman
	70
	Resignation

	Harlan Fiske Stone
	Apr 22, 1946
	Truman
	73
	Death

	Frank Murphy
	Jul 19, 1949
	Truman
	59
	Death

	Wiley B. Rutledge
	Sep 10, 1949
	Truman
	55
	Death

	Fred M. Vinson
	Sep 8, 1953
	Eisenhower
	63
	Death

	Robert H. Jackson
	Oct 9, 1954
	Eisenhower
	62
	Death

	Sherman Minton
	Oct 15, 1956
	Eisenhower
	65
	Retirement

	Stanley F. Reed
	Feb 25, 1957
	Eisenhower
	72
	Retirement

	Harold H. Burton
	Oct 13, 1958
	Eisenhower
	70
	Retirement

	Charles Evans Whittaker
	Apr 1, 1962
	Kennedy
	61
	Retirement

	Felix Frankfurter
	Aug 28, 1962
	Kennedy
	79
	Retirement

	Arthur Goldberg
	Jul 25, 1965
	Johnson
	56
	Resignation

	Thomas C. Clark
	Jun 12, 1967
	Johnson
	67
	Retirement

	Abe Fortas
	May 14, 1969
	Nixon
	58
	Resignation

	Earl Warren
	Jun 23, 1969
	Nixon
	78
	Retirement

	Hugo L. Black
	Sep 17, 1971
	Nixon
	85
	Retirement

	John Marshall Harlan II
	Sep 23, 1971
	Nixon
	72
	Retirement

	William O. Douglas
	Nov 12, 1975
	Ford
	77
	Retirement

	Potter Stewart
	Jul 3, 1981
	Reagan
	66
	Retirement

	Warren E. Burger
	Sep 26, 1986
	Reagan
	79
	Retirement

	Lewis F. Powell, Jr.
	Jun 26, 1987
	Reagan
	79
	Retirement

	William J. Brennan, Jr.
	Jul 20, 1990
	Bush
	84
	Retirement

	Thurgood Marshall
	Jun 27, 1991
	Bush
	82
	Retirement

	Byron R. White
	Jun 28, 1993
	Clinton
	75
	Retirement

	Harry A. Blackmun
	Aug 3, 1994
	Clinton
	85
	Retirement

	
	
	
	
	


In my own initial research on this topic, I simply cited Atkinson and Abraham and followed their interpretation of the data without actually checking it myself.  Initially I looked at the departure modes of justices departing since 1937 and saw the cluster of five justices who died on the bench between 1946 and 1954 (see Table 2).  I simply interpreted this as an anomaly -- a random occurrence that had little bearing on the overall "modern" era of departure that began in 1937.  It was only later when a colleague suggested that I may have missed something that I went back and in an attempt to replicate the original data analysis: in this case the data was retirement statutes.
  

When I found that 1954 was the year the age sixty-five, fifteen-year provision was added, I then analyzed retirement decisions in light of this "new" development.  It was no coincidence that expanded retirement legislation was passed in 1954.  The relatively young deaths of Murphy, Rutledge, Vinson, and Jackson all occurred prior to their retirement eligibility under the 1937 rules.  Also, the first Republican administration since the Great Depression was in the White House and the GOP controlled the House and Senate as well.
  In the recent consecutive deaths on the Court the Republicans saw their chance to pass expanded retirement legislation that could induce aged opposition justices to step down voluntarily.  The legislation passed and the new GOP regime did have their chance to "pack" the Court with replacements for Vinson and Jackson as well as for the three consecutive retirements of Minton, Reed, and Burton beginning in 1957.  Table 3 shows how this pattern has recurred over time.  Clearly the consecutive deaths of five justices prior to 1954 were significant.

	Table 3.  The Effect of Partisan Politics in the Executive and Legislative Branch on Departure in the U.S. Supreme Court.



	
	President’s 

Party
	House Majority

 Party
	Senate 

Majority

 Party
	Retirement Eligible 

Departing Justices

	
	
	
	
	
	
	

	Judiciary Act of 1801
	R
	R
	R
	Alfred Moore (F) 
	Resignation
	1804

	
	
	
	
	
	
	

	Retirement Act of 1869
	R
	R
	R
	Robert C. Grier (D) Samuel Nelson (D)                
	Retirement

Retirement
	1870

1872

	
	
	
	
	
	
	

	Retirement Act of 1937
	D
	D
	D
	Willis Van Devanter (R)   

George Sutherland (R)      

Louis Brandeis (R) 

Pierce Butler (R)

James McReynolds (D)

Charles E. Hughes (R)
	Retirement

Retirement

Retirement

Death

Retirement

Retirement
	1937

1938

1939

1939

1941

1941

	
	
	
	
	
	
	

	Retirement Act of 1954
	R
	R
	R
	Sherman Minton (D)

Stanley F. Reed (D)

Harold H. Burton (R)
	Retirement
	1956

	
	
	
	
	
	Retirement
	1957

	
	
	
	
	
	Retirement
	1958


Saul Brenner's article, "The Myth that Justices Strategically Retire" (1999), further demonstrates how data problems can lead to questionable conclusions.  Brenner examined retirement-eligible justices who left the court after 1937.  He compared the ideology of the justices with the ideology of the president they departed under and concluded that strategic behavior is rare.  He argued that justices are unwilling to give up their current advantage of serving on the court for the future advantage of influencing their successor.  Brenner's analysis however was incomplete.  Like Abraham and Atkinson, Brenner failed to consult the actual retirement statutes.  He wrote, "In 1937 an improved retirement act was enacted by Congress, which enabled the justices with at least ten years of federal service to retire at full pay at age seventy and with fifteen years of federal service to retire at full pay at age sixty-five" (433-34).  Though Brenner mentions (mistakenly) the age sixty-five provision, his analysis included only those justices who reached seventy years of age.  He found that of the twenty-one justices who reached age seventy and retired after 1937, only eight (31%) left during the incumbency of an ideologically congruent president.   Brenner missed the crucial transformation that took place in 1954 and excluded Justices Tom Clark and Potter Stewart, both of whom strategically retired prior to their seventieth birthday, but after age sixty-five and fifteen years of service on the federal bench.  When the data is corrected to post-1954, retirement-eligible departures, eight of the sixteen (50%) justices departing after age sixty-five did so under ideologically congruent presidents.  Furthermore, when the definition of “strategic departures” is broadened to include justices who failed to depart under ideologically congruent presidents, but who remained on the bench past their usefulness in an attempt to do so, such as Justice Thurgood Marshall did, twelve of sixteen (75%) behaved strategically, including all of the most recent retirees.         

Conclusion

The purpose of this article is not to personally criticize individual researchers.  Indeed, I initially made the same mistake as the others who came before me in this line of research.  Instead, I have tried to provide a case study in how the failure to replicate data can result in misplaced analyses and faulty conclusions.  In his article on replication, Gary King addressed the concerns of researchers who ask, "If I give you my data, isn't there a chance that you will find out that I'm wrong and tell everyone?"  King answered: "Yes.  The way science moves forward is by making ourselves vulnerable to being wrong.  Ultimately, we are all pursuing a common goal: a deeper understanding of government and politics.  Thus, we must give others the opportunity to prove us wrong.  Although being criticized is not always pleasant, it is unambiguous evidence of being taken seriously and making a difference" (King 1995, 451).  

Had the initial researchers in the area of Supreme Court retirements made the original data available in their research, mistaken analyses could have been avoided.  Simply quoting from the actual statutes would have been sufficient.  This could have been done in a footnote and taken up little space.  Instead, only citations to the statutes and to previous research were included.  This failure to include original data led to decades of mistaken analyses and conclusions and hindered our understanding of succession on the Supreme Court.    


The 1954 retirement statute is a key piece of data for understanding how and why justices make the retirement decisions they do.  The more generous retirement benefits are, the more likely justices are to voluntarily depart as opposed to remain in their places until death.  Adding the 1954 legislation to the analysis is also important for understanding what motivates and enables Congress and the President to change existing retirement provisions.  While the elected branches have partisan motivations for inducing justices to leave the bench, it is easier to pass legislation toward that end when the Court is the catalyst in placing the issue on the agenda, whether it is through aged justices refusing to relinquish seats or relatively young justices dieing in office.  Using incomplete data, by ignoring the 1954 statute and misinterpreting the 1937 legislation, hinders our ability to better understand the succession process on the Supreme Court and ask important questions concerning the current constitutional provision of life tenure for federal judges.
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� It is not my intention to enter into the debate over the precise meaning of the terms verification, replication, secondary analysis, and reanalysis.  This article is concerned about how we can ensure that errors in data analysis and interpretation do not go uncorrected.  For a discussion of these terms, see Paul S. Herrnson, "Replication, Verification, Secondary Analysis, and Data Collection in Political Science," PS: Political Science and Politics 28 (3, 1995):452-55. 


� It should be pointed out that some researchers did recognize the distinction between the 1937 and 1954 retirement acts.  See e.g. James F. Spriggs, II and Paul J. Wahlbeck, "Calling it Quits: Strategic Retirement on the Federal Courts of Appeals, 1893-1991," Political Research Quarterly 48 (3, Sept. 1995):559-72; Deborah Barrow and Gary Zuk, "An Institutional Analysis of Turnover in the Lower Federal Courts, 1900-1987," Journal of Politics 52:457-76.


� On this point, I have to credit Stephen Wasby who's extensive research on federal courts led him to question my interpretation of retirement rules.


� In 1931, Republican Herbert Hoover was in the White House and Republicans controlled both houses of Congress.  





